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IN THE THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Sessions Case No.204(D-U) 12.  

Complainant             :  State 

          Vs 

Accused     :  Enam Praja 

  Charge : U/S 307 IPC 

Dates of hearing  : 11.9.12, 8.10.12, 19.1.13, 21.4.14, 26.6.15, 

1.8.15. 

Date of Judgment   : 6.8.2015. 

For the State   : Mr. B.Das, Public Prosecutor. 

For the accused : Dr.K.Dutta , Advocate. 

J U D G M E N T 

1.  In this case accused Enam Praja is put for trial for allegation of charge 

U/S 307 IPC. 

2. The fact leading to the institution of this case, according to FIR, in 

brief, is that on or about 4 PM of 4.9.11 accused without assigning any rhymes 

and reasons struck the brother-in-law of the informant by means of a sharp 

cutting dao. As a result, informant’s brother-in-law sustained injury and  fell 

down. Hence, this prosecution case.  

3. The FIR was lodged by the informant Palasos Mess before the O/C 

Dimakuchi P.S. on 5.9.11. On receipt of the ejahar the O/C, Dimakuchi P.S. 

registered the case vide Dimakuchi P.S. case No. 53/11 U/S 326 IPC. After 

completion of usual investigation, the O/C, Dimakuchi P.S. sent up the case for 

trial against the accused persons by filing charge-sheet U/S 326/307 IPC. 

4. On being appeared accused person before this court, after hearing both 

parties framed charges U/S 307 IPC. Particulars of the charges are read over 
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and explained to the accused, to which he pleaded not guilty and claims to be 

tried.   

5.  To substantiate the case, prosecution examined as many as eight 

numbers of witnesses.  

Accused was examined U/S 313 Cr.P.C. All the allegations made against 

the accused and evidence appears against the accused put before him for his 

explanation where he denied the evidence and allegation and declined to give 

defence evidence.  

6. I have also heard argument put forward by ld. Counsel for both sides.   

   POINTS FOR DETERMINATION   

7. The points for decision in this case is whether accused persons on or 

about the 4 PM of 4.9.11 at Dimakuchi T.E. accused voluntarily caused to Gyan 

Prakash by means of a sharp weapon with the intention, that, if by that act 

accused had caused the dead of Gyan Prakash then accused would have been 

guilty of murder of Gyan Prakash?  

 DECISIONS, DISCUSONS AND REASONS FOR DECISION 

8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9.  PW1, Palasas Kheria, the informant stated that the victim Gyan Prakash 

is his brother-in-law. At the relevant time Gyan Prakash went to garden to cut 

grass for their cattle. He was at his home. During that time Gyan Prakash was 

resides in their home. He heard that accused had cut Gyan Prakash and he 

(Gyan Prakash) was removed to hospital. He filed the ejahar. In the ejahar he 

put his thumb impression. 

 In cross-examination he admitted that (1) he has not seen the incident, 

(2) he has not visited the hospital. 

 10.  PW.2, Prakash Telly stated that one year ago the police has arrested 

the accused. Accused was arrested and he has seen accused in taking out a 

cycle and Khukuri which were kept by him secretly. Then police seized the said 

two articles. Ext.1 is the said seizure list. Ext.1(1) is his signature.  

 Though he has been exposed to long cross-examination, but evidence 

as to he saw accused while took out a Khukuri and cycle from a place which he 

kept secretly has remained unchallenged.  
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11. PW.3, the victim Gyan Prakash Kheriya stated that at present he is 

studied at New-Delhi. He knows the accused. At the relevant time he went to 

garden to cut grass. On way to garden he met the accused and talked with 

him. Accused asked him where he is resides. In the meantime he felt 

somebody has arrived there. As he is short so he straightened his neck to 

observe the person visit. Then accused suddenly cut him on his neck. As a 

result he sustained injury severely and he fell down. While accused again 

attempt to assault him by means of a lathi he caught hold in the neck of the 

accused. He fell down in the road. In the mean time Krishna has arrived there 

and saw him. He took him to hospital on his cycle. Then he was removed to 

GMCH. After about 1 ½ week he recovered from the injury. For the injury 

sustained in the assault of the accused his voice become low and at present he 

suffered difficulties in taking food. He even found difficulty in  turning his head 

towards up.  

 Though he has been exposed to long cross-examination but evidence 

as to without assigning any rhymes and reasons accused struck him with a 

sharp cutting dao, as a result he sustained grievous injury has remained 

unchallenged except giving some vague suggestions.  

12.  PW.4, Debajit Das, The SI of police stated that on 5.9.11 he was 

posted as SI of police at Dimakuchi P.S. On that day one Palashis Kheria filed 

an ejahar and upon the ejahar the O/C of the P.S. entrusted him for 

investigation after registering the said ejahar. On the previous day i.e. on 

4.9.11 the O/C has got an information that in 11 NO. Line of Dimakuchi T.E. a 

Mar-Pit incident took place. On getting the information the O/C, by giving GDE 

directed him to investigate the case. Accordingly on 4.9.11 he went to the 

place of occurrence. He saw the local public has caught one boy. The public 

gathered there informed him that the said boy has cut a man and for which the 

injured had to remove to Tangla CHC. On being enquired he came to know 

that the said person is one Enam Praja i.e. the son of Sri Gopal Praja. After 

examined the said Enam Praja through doctor said person was taken to police 

station. In the meantime, it becomes late. So, in the next day he interrogated 

the accused. He came to know that accused had cut the said boy because a 

quarrel took place in between them for cutting fuel wood and for this reason 

accused attacked the said boy by means of a dao which was in hand. Accused 
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confessed that he secretly kept the dao somewhere in 2-3 Section of 

Dimakuchi P.S.  Then accused led him to recover the dao. Thereafter, he 

seized the said dao vide seizure list Ext.2 on the basis of statement of the 

accused. Mat. Ext.1 is the said dao, which is seized through Ext.2.  He 

recorded the statement of victim only after when the victim was returned from 

medical college.    

 Though he has been exposed to long cross-examination, but the 

evidence as to in investigation he recovered a dao as led by accused, which 

was alleged to have been used in assaulting the victim, has remained 

unshaken.   

13.  PW.5, Babul Deka stated on the day of incident at about 3 PM he 

reached Bamunjuli to his home. He heard from many persons that in 

Dimakuchi T.E. one person was injured by cutting. He immediately visited 11 

No. Line of the T.E. In the meantime the victim was removed to hospital. He 

saw many people were gathered at the place of occurrence and a person was 

tied there. While he interrogate the accused, accused stated he assaulted 

Ghyan for age old enmity.  

 In cross-examination he admitted that accused confessed before the 

public.  

14. PW.6, Krishna Nayak stated that on the day of incident at about 3 PM 

he went to Bungalow of the Saheb of Dimakuchi T.E. before reaching the 

Bungalow when he reached near the tea house he saw Ghyan has called him 

by holding his neck through one of his hand. While he reached near Ghyan he 

saw severe cut injury and the body was smeared with blood. He was reported 

that accused Inam Praja had cut him.  He took the said injured to Dimakuchi 

T.E. hospital.  

 Though he has been exposed to long cross-examination, but evidence 

as to reporting by victim that accused has cut victim and saw severe cut injury 

on victim, has remained unshaken.   

15. PW.7, Krishna Bhumiz stated that at the relevant time while he 

returned home from his work he found police seized one dao. Ext.1 is the said 

seizure list of dao. Ext.1(3) is his signature.  

 In  cross-examination he admitted that police has seized the dao while 

he returned form work. 
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16. PW.8, Dr. Abhishek Roy stated that On 3.11.11, he was serving as 

Registrar, ENT, Gauhati Medical College, Guwahat. On that day, in reference to 

Dimakuchi P.S. case No.53/11, he has examined one Giyan Prakash Xess, C/o- 

Jibnus Kerketa, Vill.- Dimakuchi, P.S.- Dimakuchi, Dist.- Udalguri. The patient 

was registered vide No.12659/11. On examination, he found the following:-  

Cut wound measuring approximately  8 cm x 3 cm noted in the neck deep  

upto the thyroid cartilage. Larynx was exposed. Strap muscles were injured 

and cut. Nature of injury grievous caused by sharp weapon. Ext.3 is my 

medico-legal report and Ext.3(1) is my signature.  

 

 Though the doctor has been exposed to long cross-examination but 

except giving many suggestions, the evidence as to on examination he found 

cut wound measuring approximately 8 cm x 3cm  noted upon the thyroid 

cartilage and larynx was exposed , has remained unshaken. 

 

17. These much is the evidence of prosecution.  

18. Ld. counsel for accused submitted that the case cannot be fall U/S 307 

IPC as there is no sufficient evidence as to injury sustained by victim to book 

the accused in the said charge. Besides, other than victim no one is eye 

witness to the occurrence. Under such circumstances, accused persons are 

required to be acquittal. 

 

19.  Per contra, ld. Public Prosecutor, Udalguri argued that the prosecution 

has ably proved all the sections beyond any reasonable doubt. As such, 

accused persons are required to be convicted.  

 

20. Keeping in view, the respective submissions advanced by ld. respective 

counsels, I am going to dispose the case as follows.  

21. A bare perusal of the case record, it appears that the informant PW.1 

no doubt is not an eye witness to the occurrence. According to PW.1 he filed 

the ejahar on being came to know abut the incident form local public. Ld. 

Counsel for accused submitted the FIR cannot be relied on as the informant is 

not an eye witness to the occurrence.  
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22. It is true that in the instant case, the informant is not an eye witness to 

the occurrence. In the similar situation Honb'le Apex Court observed in Nankhu 

Singh V /s State of Bihar (AIR 1973 SC 491) that "FIR is not a substantive 

piece of evidence. It is an information of a cognizable offence given u/s 154 of 

Cr.p.c. and if there is any statement made therein it can only be used for the 

purposes of contradicting and discrediting a witness u/s 145 of the Evidence 

Act. In the second place, the statement given by the informant need not 

necessarily be an eye witness account of what he has actually seen. There 

were others who had gone along with him who could have furnished him with 

information as to what transpired in as far as it was in their knowledge. If 

these aspects had been put to PW 11, he would have had an opportunity of 

explaining the statement made' in FIR but since that the opportunity was not 

given, any comment based on the statement given by PW 11 in the FIR with 

without effect."  

 

23. In the instant case the FIR lodged by informant in the next morning of 

the incident. Since the incident taken place in the evening of previous day and 

FIR bears the name of the accused clearly and brief fact of the case, so merely 

because informant is not an eye witness cannot be a ground to discard the 

FIR.  

24. Here in the present case it is the victim who is only eye witness to the 

occurrence. His evidence cannot be discarded merely on the ground that other 

than he none has seen the incident. The fact and circumstances of the case is 

such that at the relevant time he went to tea state to cut grass for their cattle. 

He met accused on the way. He talked with him. Accused asked him where he 

resides. In the mean time while he guessed somebody has come he straighten 

his head to look the said person, he being short, then immediately without 

assigning any reason accused struck him with a sharp cutting dao upon his 

neck as a result he fell down. The incident took place at the remote area of 

garden. It would not be expected others to be as an independent outsider as 

witness. It is the PW.3, the injured who sustained himself grievous injury in the 

incident. His presence at the place of occurrence cannot be doubted. That 

apart, though he has been extensively cross-examined by the defence but the 

evidence as to at the relevant time while he straight his head to look after a 
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person accused without assigning any reason cut his neck and caused him 

grievous injury and fell down has remained unchallenged. Besides, there is an 

evidence of another witness in the present case i.e. PW.6, whose statement 

has linked the statement of accused. He stated that at the relevant time when 

he went to Bungalow of Sahab at about 3 PM just before reaching the 

Bungalow near a  Tin house he was called by victim by raising one hand and 

by other hand he hold his injury of the neck. While he reached near the victim 

he saw the victim was severely injured in neck smeared with blood. The victim 

reported to him that it is the accused Inam Praja who assaulted him. Then he 

took the victim to Dimakuchi hospital. Though he has been exposed to long 

cross-examination, but evidence as to he was reported by the victim 

immediately after the incident that accused assaulted him by means of a dao 

and he noticed severe cut injury on the neck of the victim with profuse 

bleeding, has remained unshaken.   

 

25. The testimony of victim (injured witness) has its own efficacy and 

relevancy. The fact that the witness sustained injury on his neck would show 

that he was present at the place of occurrence and has seen the occurrence by 

himself.   

26. Apart from it, these all witnesses also find corroborated from the injury 

report. It has already been stated that the injury of aforesaid witness has 

remained unchallenged. The injured witness vividly described about the 

incident and the evidence of doctor also tallied the injuries sustained by the 

injured. The doctor, PW.8, who then on duty at GMCH on 3.11.11 treated the 

victim in reference to Dimakuchi P.S. case No. 53/11. The doctor stated that on 

examination he found the following injury cut wound measuring approximately 

8 x cm noted in the neck deep upto thyroid cartilage. Larynx was injured. Strap 

muscles were injured. Under this circumstances, prosecution has ably and 

conclusively established their part, particularly the nature of injury of the 

victim.  

27. Another point is to be discussed in the present case is that the 

informant himself sustained the injury. The other one witnesses PW.6 who met 

victim in injured state while he went to his duty at Bungalow. As already sated 

he was reported by victim that it is the accused who cut on his neck by means 
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of a sharp dao. There is no any evidence that PW.6 is a relative of victim by 

any means. Similarly, there is also no evidence that PW.6 has any enmity with 

the accused to implicate the accused falsely in such a heinous crime. So, I 

think there is no any reasons of doubt arise upon the veracity of statement of 

PW.6.  

 

28. Ld. counsel for accused strenuously argued that the doctor’s report 

shows that he has examined the victim on 3.11.11. But according to 

prosecution story the incident took place on 4.9.11. So, there is a doubt 

whether the injury as assessed by PW.8 is a injury sustained in the incident?  

 

29.  Coming to the present case, it is true that prosecution has failed to 

submit any medical certificate from the Dhimakuchi Tea Garden hospital where 

he treated initially. As according to PW.6, it is only he who first took the victim 

to Dimakuchi Tea Estate hospital. The victim himself admitted in cross-

examination that he gives statement to the police only after arrival from 

GMCH. PW.4 the I.O. himself stated that he has recorded the statement of 

victim only after releasing from GMCH. According to victim and the I.O. the 

injury of the victim is so severe he had to take a long treatment even at GMCH. 

That apart, the doctor PW.8 has examined the victim in reference to Dimakuchi 

P.S. case No. 53/11. Dr. Abhishekh Roy who was duty at GMCH has examined 

the victim in reference to aforesaid police case reference. There is no any 

evidence that PW.8 has give evidence in favour of prosecution or on the 

contrary against the accused. Again there is no any evidence that the doctor 

has any enmity with the accused to implicate him in such a case.  Of course 

the injury report does not appear any name of person who caused injury to the 

victim. under such circumstances, the injury report cannot be thrown 

overboard merely on the ground that doctor certified the injury report almost 

after 2 months.  

30.  To prove the offence U/S 307 IPC, prosecution must prove -  

(i) That the accused did an act;  

(ii) That the act was done with intention or knowledge and under such 

circumstances to cause a bodily injury as the accused knew  to be likely to 

cause death or that such bodily injury was in the ordinary course of nature to 
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cause death, or that  the accused attempted to cause such death by doing an 

act known to him to be so imminently dangerous  that it must in all probability 

cause death or such bodily injury as is likely to cause death; and  

(iii) That the accused had no excuse  for incurring the risk of causing such 

death or injury.  

31.     In order that Section 307 IPC should be attracted, it is necessary  to 

establish that if the victim would have his death the offence would have been 

one U/S 302 IPC. In the instant case, the medical evidence shows that the 

injuries of cut injury measuring approximately 8 x c cm noted in the neck deep 

upto the thyroid cartilage where larynx was exposed, strap muscles were 

injured and cut and opined that the nature of injury is grievous.  

 

32.  A culprit first intends to commit the offence, then makes preparation for 

committing it and thereafter attempts to commit the offence. If the attempt 

succeeds, he has committed the offence; if it fails due to reasons beyond his 

control, he is said to have attempted to commit the offence. Attempt to 

commit an offence can be said to begin when the preparations are complete 

and the culprit commences to do something with the intention of committing 

the offence and which is a step towards the commission of the offence. The 

moment he commences to do an act with the necessary intention, he 

commences his attempt to commit the offence. The word "attempt" is not itself 

defined, and must, therefore, be taken in its ordinary meaning. This is exactly 

what the provisions of S. 511 require. An attempt to commit a crime is to be 

distinguished from an intention to commit it and from preparation made for its 

commission. Mere intention to commit an offence, not followed by any act, 

cannot constitute an offence. The will is not be taken for the deed unless there 

be some external act which shows that progress has been made in the 

direction of it, or towards maturing and effecting it. Intention is the direction of 

conduct towards the object chosen upon considering the motives which 

suggest the choice Preparation consists in devising or arranging the means or 

measures necessary for the commission of the offence. It differs widely from 

attempt which is the direct movement towards the commission after 

preparations are made. 
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33. It has been held in State Vs. Bant Singh 1996 Cr.L.J. 3886 (P & H) to 

charge a person U/S 307, it has to be shown as to what was the actual 

intention of the assailant and also as to what is the nature of injury, i.e. the 

extent of damage caused to body or any organ thereof. Simply because the 

injury was caused with the sharp edged weapon and was on the head i.e. vital 

part of the body, the said fact by itself, in absence of any evidence about 

existence of any fracture or any  x-ray report in support or evidence about 

examination of injury by the doctor would not be sufficient to declare the said 

injury to be dangerous to life so as to justify the conviction under this section 

or section 326 IPC.   

34. In the instant case, the medical evidence shows that the doctor found  

cut injury measuring approximately 8 x 3 cm noted in the neck deep upto the 

thyroid cartilage where larynx was exposed, strap muscles were injured and 

cut. The doctor nowhere stated that the injury was style as dangerous being 

situated on a vital part and was likely to cause death or he did not state that 

injury was sufficient in the ordinary course of nature to cause death. That 

apart, there is no evidence of victim that accused was attacked him in pre-

planned manner. According to victim, accused suddenly cut him without 

assigning any rhymes and reasons. Under such circumstance the offence U/S 

307 is ruled out but accused is liable for offence U/S 326 IPC.  

35.  In view of the aforesaid discussion, prosecution able to prove the 

offence U/S 326 IPC against the accused. As such, accused is acquitted U/S 

307 IPC, but convicted for offence U/S 326 IPC.  

36.  Considering the facts and circumstances, leading to commission of 

crime, I am not resort to give the benefit of provision of Probation of Offenders 

Act to the accused person. If the accused is bestowed with benefit provision of 

probation of offenders Act then it will tantamount to encourage such type of 

heinous crime in the society.  

37. Heard accused on the point of sentence, where by praying for leniency 

stating that he has been in prison for a long time. Besides, he is the sole bread 

earner of his family.  

38. Accordingly, in considering the age, antecedents and circumstances 

leading to commission of crime, I sentenced the accused to suffer R.I. for 3 

(three) years and fine of Rs.5000/- (Rupees five thousand), in default of 
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payment of fine R.I. for another period of 3 (three) months. The fine if realized 

be given to victim as a way of compensation. 

39. The period of detention of the accused persons during investigation, 

enquiry or trial, if any, be set off against the substantive sentence of 

imprisonment U/S 428 Cr.P.C.  

40. Seized articles be destroyed in due course of time. 

41. Let a free copy of judgment and order be served to the accused.  

42. Let another copy of judgment and order be sent to the ld. District 

Magistrate, Udalguri, under the provision of section 365 Cr.P.C. 

43. Let the GR case No.28/12 be sent to the ld. Chief Judicial Magistrate, 

Udalguri, alongwith a copy of judgment.  

44. Given under my hand and seal of this court on this the 6th  day of 

August,2015 at Udalguri Court. 

 

 

  (A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

 

    (A.K.Borah)                                                                                                                                  

Sessions Judge, 

        Udalguri, BTAD. 

 

Transcribed and typed by me:- 

 

(Jitumani Sarma/Steno.) 
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